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United States Conit o! Appeals 

For the District of Columbia Circuit. 


No. 10,435. 


HARVEY L. COBB, Appellant, 
v. 

MARY R. SHORE, UNITED STATES OF AMERICA^ 
DISTRICT OF COLUMBIA, Appellees. 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellant (plaintiff below) appeals from a final judg¬ 
ment of the United States District Court for the District 
of Columbia dismissing the complaint (App. 8) and en¬ 
tered after a hearing on motions to dismiss, three motions,] 
one filed by each of the appellees (defendants below). 

The action was to determine the rights and obligations 
of the parties hereto resulting from conflicting tax liens 
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and sales thereunder of part of Original Lot 4 in Square 
286 in the District of Columbia; and the lower court had 
jurisdiction under Title 11, Secs.: 301 and 325, Title 16, 
Secs.: 1302 and 1305, 1940 D. C. Code; and Title 28 (new) 
Chap. 85, U. S. C., Title 28 (new) Sec.: 1346 ( a-2 ) U. S. C.; 
and this court has jurisdiction of this appeal under Title 
28, Sec.: 41, Par. 20, and Title 28 (new) Sec. 1291 and Sec.: 
1346 (a) and (a-2), U. S. C. 

STATEMENT OF THE CASE. 

The complaint (App. 2) sets forth in substance that 
the District of Columbia sold the said real estate to appel¬ 
lant’s predecessor in title May 1, 1936, for the sum of 
$4,403.02, said sum being the amount due the District for 
delinquent real estate taxes owed by Frank Shore, record 
owner, the appellant now having all the rights through 
mesne conveyance and assignment his said predecessor in 
title had in said real estate and purchase money. That 
the said sale by said District was made at the time a fed¬ 
eral income tax lien was of record against said real estate 
and record owner; that in case 9823 in this court, Cobb v. 
U. S. et al., Decided January 10, 1949, 172 Fed. (2) 277, 
this court held that the said lien for income taxes was the 
superior lien and the said sale for real estate taxes by the 
District was a nullity and of no effect against the United 
States, and affirmed a judgment of the U. S. District Court 
quieting the title of the U. S. as against said District deed 
for real estate taxes. But, as the United States conceded 
that under the law through which its income tax lien was 
filed the dower interest of Shore’s widow, (Frank Shore 
having died July 2,1941) the appellee, Mary R. Shore, did 
not pass to the United States, the rights and obligations 
between appellant Cobb, Mary R. Shore and the District 
of Columbia, were left open for future determination, and 
the complaint in the instant case was filed to determine 
what those rights and obligations are. The complaint fur- 
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ther sets forth that said rights and obligations are as 
follows: 

1. That as the deed to the United States only passed the 
interest of Frank Shore, and the dower interest of his 
widow, appellee Mary R. Shore, is now consummate, tjie 
said dower interest is now vested in the appellant Cobh 
through the District tax deed, and he is entitled to one- 
third of the rents and profits, the property not being sus¬ 
ceptible of division in kind, and an accounting from the 
United States therefor. 

2. That if not entitled to the dower interest and an ac¬ 
counting, appellant is entitled to recover from the District 
of Columbia the purchase money paid it with interest as 
there was a total failure of consideration, the appellant nbt 
even getting a cloud on the title, the District having no inter¬ 
est in said real estate to convey at the time of its said thx 
deed. 

Each of the appellees filed a motion to dismiss the corp- 
plaint. The motion of Mary R. Shore (App. 7) whs 
based on lack of jurisdiction and failure to state a cause 
of action. 

That of the United States (App. 7) was based on the 
sovereign’s exemption from suit, claiming that the “Tuckqr 
Act” did not apply. 

And that of the District of Columbia (App. 6) thht 
the rule of caveat emptor applied, and that the claim whs 
barred by limitations. 

The court in a short memo opinion (App. 8) held 
that it was doubtful if the dower interest passed by tlfe 
District tax deed; that the said “Tucker Act” did not ap¬ 
ply, and that as to the District the claim was barred by lim¬ 
itations and there was no duty to reimburse, 
a judgment dismissing the complaint as to all 
(App. 8). 


and entere^l 
defendant^. 
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POINTS BELIED UPON. 

1. That plaintiff is vested with the dower interest of the 
defendant, Mary R. Shore, widow of Frank Shore, through 
the deed from the Commissioners of the District of Colum¬ 
bia for defaulted real estate taxes, set forth in the com¬ 
plaint. 

2. That the plaintiff is entitled to one-third of the rents 
from the real estate involved since the death of Frank 
Shore, and an accounting for the same from the defen¬ 
dant, United States, under the provisions of U.. S. C. T. 28, 
Sec. 41, Par. 20. 

3. That if plaintiff is without remedy against the United 
States, then he is entitled to recover from the defendant, 
District of Columbia, the amount of $4,403.02 with inter¬ 
est, the same being the amount paid the District for its 
deed, there being a total failure of consideration, the plain¬ 
tiff not even getting a cloud on the title, 

SUMMARY OF ARGUMENT. 

That the dower interest of appellee, Mary R. Shore, 
passed to appellant’s predecessor in title by the said Dis¬ 
trict of Columbia tax deed, and is now vested in appellant 
through mesne conveyance. This must be so because this 
court has held that a District tax deed cut out all interests 
springing from the record title and is the beginning of a 
new fee simple title. Therefore, the United States only 
having the interest of Frank Shore the dower interest of 
his widow must be in appellant. 

That appellant is entitled to one-third of the rents from 
said real estate involved and a judgment for an accounting 
against the United States under the terms of the Tucker 
Act and the amendments of 1948 to Title 28, U. S. C., here¬ 
inafter cited. 

That if appellant has no remedy against the United 
States, then he is entitled to have a judgment against the 
District of Columbia for the amount paid it for a worthless 
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tax deed, with interest, on the ground that there was a fail¬ 
ure of consideration, the said tax deed not even giving the 
appellant a cloud on the title. 

ARGUMENT. 

Dower Interest and Rights Against the United States, 

This court held in W. C. & A. N. Miller Devel. Co. v. Eniig 
Properties Corporation , 77 App. D. C. 205; 134 Fed. (2), 36, 
that a tax deed issued in compliance with law (and it is hot 
denied that the tax deed in question here was so issued) 
conveyed the entire title and interest, and was the beginning 
of a new fee simple title. Therefore, as the United Staies 
only has the interest of Frank Shore, the appellant Cc^bb 
must have the dower interest of Shore’s widow. It mpst 
be somewhere, and if the tax deed divested her of her 
dower and the United States did not get it, the only place it 
could be is in Cobb through the District tax deed. Abd 
as the real estate is not divisible in kind the United States 
should pay one-third of the rents to Cobb, and he is entitled 
to an accounting for rents received since the death of Frank 
Shore under the following laws: 

U. S. C. Title 28, Sec. 41, Par. 20, known as the “Tuckir 
Act”; and U. S. C. Title 28, (new) Sec. 1346 (a-2) 
Effective Sept. 1, 1948. 

As the two acts are the same in respect to this proceed¬ 
ing, the pertinent parts of the last act of 1948 are set forjh 
as follows: 

“Sec. 1346 (a): The district courts shall have original 
jurisdiction, concurrent with the Court of Claims, of:” 
“(a-2): Any other civil action or claim against the 
United States, not exceeding $10,000.00 in amounjt, 
founded either upon the Constitution, or any Act <b 
Congress, or any regulation of an executive depart¬ 
ment, or upon any express or implied contract with 
the United States, or for liquidated or unliquidated 
damages in cases not sounding in tort.” 
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The appellant’s claim against the United States comes 
within the foregoing provisions in that: 

1. It is a civil action claiming not more than $10,000.00. 

2. It is founded upon the Constitution, as the taking of 
all the rent when the appellant is entitled to a third is a 
taking of property without compensation. 

3. There is an implied contract that the United States 
will pay one-third of the rents to whoever owns the dower 
interest. 

4. The action does not sound in tort and there is damage 
to the appellant by the United States taking all the rents 
and profits from the real estate involved. 

It has been held that where the United States has given 
its consent to be sued the authority must he liberally con¬ 
strued. XJ. S. v. Shaw, 309 U. S. 495. 

Obligation of District of Columbia to Reimburse. 

If it is decided that the appellant has no claim enforcible 
against the United States, then he is entitled to have the 
purchase money paid the District of Columbia for its worth¬ 
less tax deed refunded with interest, as the deed conveyed 
nothing, not even a cloud on the title. Keys v. State, 121 
Me. 306; 117 At. 166. 

The Act of July 1 , 1902 , as amended; Title 47, Sec . 1007, 
1940 D. C. Code, is clearly intended to protect purchasers 
of real estate unlawfully sold at District tax sales. It reads 
as follows: 

“The said Commissioners shall not convey any prop¬ 
erty sold for taxes if they shall discover, before the 
conveyance, that the sale was for any cause invalid and 
ineffectual to give title to the property sold; but they 
shall cancel the sale and cause the purchase money, 
together with interest at the rate of six per centum per 
annum, and the surplus, if any, to be refunded to the 
purchaser, his representatives or assigns: provided, 
That if any conveyance made by the said Commission- 
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ers, of property sold for taxes, shall at any time be set 
aside by decree of any court as invalid, the party| in 
whose favor the decree is rendered shall pay to the 
party holding such conveyance, his heirs or assigns, ^:he 
amount paid for such taxes and conveyances, together 
with interest at the rate of six per centum per annunji.” 

Although it is apparent that Congress intended by |;he 
foregoing to protect purchasers at tax sales of District real 


estate, it could not anticipate that the party “in wh<|)se 
favor the decree is rendered” might be the United States 
as in this case, and be exempt from the judgment men¬ 
tioned in the act that it “pay the party holding such con¬ 
veyance” the amount paid with interest. Therefore, t^he 
appellant should come within the provisions of the act 
“that if the sale is invalid or ineffectual the purchaser 
would be reimbursed with interest.” The tax sale h^re 
was such. 


Statute of Limitations. 

All statutes of limitation begin to run only after the right 
to prosecute to a successful conclusion has fully accrued. 
The statute does not start until suit may properly |be 
brought. Paulson v. U. S., 78 Fed. (2), 97; Du-sek v. Penna. 
R. R. Co., 68 Fed. (2), 131; Taylor v. Salt Creek Cons. Qil 
Co., 285 Fed. 532. 

Until this court decided the question of priorities of liens 
in Cobb v. U. S. et al., supra, there was no existing right pf 
action against the District. Counsel for Cobb and for tljie 
District of Columbia were certain that the case of W. C. \& 
A. N. Miller Devel. Co., v. Emig Prop. Corporation, supra, 
was decisive of the question and ruled the case. The Dis¬ 
trict came into the case below and filed quite an extensive 
brief and participated in the argument. They also fil^d 
a brief in this court and participated in the argument. Aijd 
after the case was argued and submitted in this court tljie 
District asked leave to file a supplemental brief. This w^s 
granted and it filed several pages more on the validity <j)f 
its tax deed. So it is apparent that until this court passed 
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on the question and held the federal lien for income taxes 
superior to the District lien for real estate taxes, the appel¬ 
lant, Cobb, had no action that could be successfully brought 
against the District. 


CONCLUSION. 

If appellant is without remedy against any of the parties 
to this proceeding, then the District of Columbia has 
$4,403.02, and has had said sum since May 1, 1936, which 
rightfully belongs to the appellant, and for which the Dis¬ 
trict has given nothing. 


John U. Gardiner, 

831 Woodward Building, 
Attorney for Appellant . 
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24 Filed February 14,1949 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. 

Civil Action No. 593-49. 

Harvey L. Cobb, 

Room 1125 National Press Building, 

Plaintiff, 

v. 

1. Mary R. Shore, 

1219 New York Ave., N. W., 

2. United States of America, 

3. District of Columbia, 
a Municipal Corporation, 

Defendants . 

Complaint to Declare Consummate Dower Interest in Cer¬ 
tain Real Estate of Defendant, Mary R. Shore, Vested 
in Plaintiff Under a Tax Deed; In the Alternative Have 
Judgment Against the Defendant, District of Colum¬ 
bia, for the Amount Paid it for Said Deed With Inter¬ 
est; And for an Accounting from the Defendant, United 
States, for Rents Received from Said Real Estate. 

This court has jurisdiction of the claims set forth in this 
civil action under Title 11, Sections 301 and 325; Title 13, 
Section 113; Title 16, Sections 1302 and 1305; and as to the 
United States, U. S. C. A. Title 28, Section 41, Paragraph 
20, the amount involved being less than $10,000.00. The 
other references being to D. C. Code, 1940 edition. 

1. The defendant, United States, in civil action No. 
35,160, in this court, claimed title through a deed from the 
then Collector of Internal Revenue, Magruder, to it under 
a sale of the following described real estate in the District 
of Columbia to satisfy an income tax lien against one, Frank 
Shore, then owner of the same, said real estate being Part 
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of Original Lot Numbered Four (4), in Square Numbered 
Two hundred eighty-six (286), and being the West half of 
said lot except the part condemned for alley purposes, and 
improved by premises No. 1223 New York Avenue, N. ^., 
in said District, and valued at about $50,000.00. 

2. The plaintiff herein and the defendant, Mary R. Shoke, 
were defendants in said action, the defendant, Shore, coin¬ 
ing into the case as a defendant by intervention. The 

25 defendant herein, District of Columbia, was not a 
party but with leave of the court filed a brief ai^d 
participated in the argument, upholding the contentions of 
the plaintiff herein in said action. 

3. The defendant herein, Mary R. Shore, as intervening 
defendant in said action, claimed a consummate dower in¬ 
terest in said real estate as the widow of the said Fraijk 
Shore, he having died July 2, 1941, at which time the said 
Mary R. Shore was 58 years of age, having been born Marcjh 
6,1883. 

4. The defendant herein, United States, contested tlje 
said dower claim, but just prior to the final judgment aban¬ 
doned that part of its claim and conceded that the deejd 
through which it claimed only conveyed the interest of tl^e 
income tax delinquent, Frank Shore, in the property, anpl 
judgment was entered accordingly in favor of the United 
States. 

5. The plaintiff herein contended in said action by waV 
of counter-claim that although the deed to the United States 
did not convey the dower interest of said Mary R. Shor^, 
that the deed through which he derived his title for de¬ 
faulted real estate taxes did, and that through that deed all 
dower interest of the said Mary R. Shore passed to him ak 
under the law he got a good fee simple title. 

6. On appeal to the United States Court of Appeals thk 
said judgment was affirmed, but the appellate court state<jl 
in its opinion the following: 

“The United States does not question the ruling of 
the District Court that the dower right of Shore’s wif^ 
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was not part of Shore’s interest in the property and 
did not pass to the United States. The rights and 
obligations of Shore’s widow, the District of Columbia, 
and appellant, Cobb, in relation to each other, were not 
before the court and have not been determined. ’ ’ 

hence this civil action to determine what such rights and 
obligations are. 

7. The plaintiff is the owner by mesne conveyance of the 
dower rights of the defendant, Mary R. Shore, in the said 
real estate through a tax deed from the Commissioners of 
the District of Columbia to the National Tax Investment 
Corporation, dated May 1, 1936, and recorded among the 
land records of said District in Liber 7003, folio 153; said 
tax deed having been regularly and lawfully issued, and all 
provisions of law pertaining to the same complied 
with. 

26 8. The plaintiff as owner of said dower interest 

claims from the defendant, United States, one-third, 
and an accounting therefor, of the rents and profits received 
by it from said real estate since the death of the said Frank 
Shore on July 2, 1941, at which time the defendant, Mary 
R. Shore, was fifty-eight years of age; and also claims one- 
third of all future rents and profits the said United States 
may receive from said real estate during the life of the 
said Mary R. Shore; the said real estate being incapable 
of partition in kind without loss or injury. Said United 
States now receiving and having received rents during said 
period of approximately $150.00 per month. 

9. That the said National Tax Investment Corporation, 
predecessor of the plaintiff in title to said real estate, paid 
to the defendant, District of Columbia, the sum of $4,403.02 
for said deed to it, that being the amount of arrears of real 
estate taxes with certain penalties and costs; the plaintiff 
now having all of the rights of said National Tax Invest¬ 
ment Corporation in said real estate by mesne conveyance 
as aforesaid, and in said purchase money by assignment. 
And the plaintiff, if it is determined herein the plaintiff 
does not have said dower interest, and therefore the said 
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tax deed passed nothing, then he sues the said Districj; of 
Columbia for the sum of $4,403.02 with interest thereon 
from May 1, 1936; and if it is determined herein that the 
plaintiff is the owner of said dower interest, then he claims 
from said District of Columbia any balance of said pur¬ 
chase money, and interest as aforesaid, that is over pnd 
above what he receives from said dower interest, and aisks 
an accounting therefor. 

Wherefore, the plaintiff demands: 

1. That this court by its judgment order adjudge $nd 
declare that the plaintiff is the owner of the dower interest 
of the defendant, Mary R. Shore, in and to said real estate, 
and assign same herein. 

2. That the defendant, United States, be required and 
ordered to account to the plaintiff for one-third of the rejits 
and profits from said real estate from said date of July 2, 
1941, and all future rents and profits during the lifetime 
of said Mary R. Shore, and that plaintiff have judgment 
accordingly. 

3. That if it is determined herein that the plainiiff 
27 did not take the said dower interest of the defendant, 
Mary R. Shore, through said tax deed to the spid 
National Tax Investment Corporation, and therefore s^iid 
deed passed nothing, then and in that event the plaintiff 
have judgment against the District of Columbia for the said 
sum of $4,403.02 with interest thereon from May 1 , 1936j 

4. That if it is determined herein the plaintiff does own 
the said dower rights of the defendant, Mary R. Shore, in 
said real estate through said tax deed, and he receives less 
from said dower interest than the sum of said purchase 
money of $4,403.02 with interest as claimed, then, in that 
event, the plaintiff have an accounting from said District 
of Columbia for the difference between said amounts, andl a 
judgment accordingly. 

5. That the plaintiff have such other and further judg¬ 
ments as the nature and exigencies of the case may require. 

John U. Gardiner, 

1030 Woodward Building, 
Attorney for Plaintiff. 
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28 Filed March 4, 1949 

Motion to Dismiss. 

The defendant District of Columbia, by its counsel, moves 
the Court to dismiss the complaint herein, and for grounds 
therefor states that the complant fails to state a claim 
against the defendant on which relief can be granted. 

s/ Vernon E. West, 

Corporation Counsel, D. C. 
s/ Harry L. Walker, 

Assistant Corporation Counsel, D. C. 
s/ George F. Lynch, 

Assistant Corporation Counsel, D. C. 
Attorneys for defendant District of 
Columbia, 

District Building, 

Washington 4, D. C. 

##*♦••**** 

29 Filed March 9, 1949 

Motion To Dismiss. 

Now comes the defendant, Mary R. Shore, by her attor¬ 
neys of record and moves this Court to dismiss the com¬ 
plaint filed herein and for reasons states as follows: 

1. This Court has no jurisdiction to grant the relief re¬ 
quested in this suit by the plaintiff. 

2. The complaint fails to state a cause of action upon 
which relief can be granted. 
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3. And for such other and further reasons as may' be 
presented to the Court upon a hearing of this motion. 

Lucien N. Mercer, 

N. Meyer, Baker, 
by N. Meyer Baker, 

Attorneys for Defendant, 

Mary R. Shore, 

402 Metropolitan Bank Bldg., 
Washington 5, D. C. 

To: 

John U. Gardiner, 

1030 Woodward Building, 

Washington, D. C. 

Attorney for Plaintiff. 

Rules of Court require that you file any opposition to 
the granting of the above entitled motion within five (]5) 
days after receipt by you of a copy of said motion. 

• • • * * * • • * • 

30 Filed March 17, 1949 

I 

Motion to Dismiss on Behalf of Defendant United States 

of America. 

I 

The defendant, the United States of America, moves the 
court as follows: I 

1. To dismiss the action because the complaint fails to 
state a claim within the jurisdiction of this court. 

2. To dismiss the action because the complaint fails to 
state a claim against defendant upon which relief can be 
granted. 

George Morris Fay, 

United States Attorney. 

Helena D. Reed, 

Assistant United States Attorne 
Thos L. McKevitt, 

Attorney, Department of Justice, 
Room 2140. 
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31 Opinion of the Court. 

April 13, 1949, No. 593—49, Cobb, Pltf. v. Shore et al. 
Deft. Submitted on P. and A.—Argued—Motions to Dis¬ 
miss on behalf of Deft. U. S. A. (2) to Dismiss (3) to 
dismiss. 

Court’s action—Motions to Dismiss Granted. (1) As to 
Dist. Stat. of Limit. (2) Recovery may not be had vs. Dist. 
—No duty to reimburse under T. 47—Sec. 1007—Suit must 
be brought vs. U. S.—As to U. S. Tucker Act does not ap¬ 
ply—because quasi contract. Doubt District got dower in 
any event, c/o Ala. v. U. S. 282 U. S. 502—506. McGuire, 
J. 7/5/49. 

**#*•*•*•• 

32 Filed and Entered July 26, 1949 

Order Dismissing Complaint. 

This cause having come on to be heard on the respective 
motions of the defendants Mary R. Shore, the United 
States of America, and the District of Columbia, to dismiss 
the complaint herein as to each of them. 

Whereupon, in consideration of the said motions to dis¬ 
miss, the memoranda of points and authorities in support 
thereof, the memoranda in opposition thereto, and after 
oral argument thereon had in open court, it is by the Court, 
this 26th day of July, 1949, 

Ordered And Adjudged, That said motions to dismiss be, 
and the same are, hereby granted. 

Matthew F. McGuire, 

Seen: Judge. 

John U. Gardiner, 

Attorney for Plaintiff. 

Docket Entries. 

August 17, 1949, Appeal noted and notices mailed. 

August 17,1949, Cost bond $250.00 approved and filed. 
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54 Filed June 5, 1946. 

In the District Court of the United States for the 
District of Columbia 

Civil No. 35160 

United States of America, Plaintiff , 

v. 

Harvey L. Cobb; National. Tax Investment Corporation; 
Frank Shore, Jr.; Edward Shore; Carroll Shore; 
Margaret Cady ; Ethel Moran ; Helen Shore ; Secur¬ 
ity Savings and Commercial Bank, a corporation; 
Flakice Corporation, a Delaware corporation, and 
Flakice Corporation, a New Jersey corporation, De¬ 
fendants. 

Complaint 

(Prayer for Judgment Quieting Title and Injunctive 

Relief) 

The United States of America, by Edward M. Curran, 
United States Attorney for the District of Columbia, 
Helena D. Reed, Assistant United States Attorney, and 
Thomas L. McKevitt, Attorney, Department of Justice, act¬ 
ing by direction of the Attorney General of the United 
States, alleges: 

I 

This is a civil action brought by the United States and 
the jurisdiction of this Court is based upon Sec. 24(1) of 
the Judicial Code, 28 U. S. C. 41(1). 

II 

On and prior to March 7, 1931, and for sometime there¬ 
after (until divested of title, as hereinafter alleged), one 
Frank Shore was the owner of that property situated at 




1223 New York Avenue, N. W., Washington, D. C.J de¬ 
scribed as follows: 

55 Being all of the same land and premises described 
in a deed from Rosa May Mulcare to Frank Shore 
dated June 10, 1920, recorded June 15, 1920, in Liber 4391, 
Folio 216 of the Land Records of the District of Columbia 
and being described as follows: 

“Part of original lot four (4) in Square Two Hundred 
and Eighty-Six (286) being the west half of said lot ifour 
(4), except the part taken and condemned for alley uijder 
orders of R. L. Howe, Engineer of the District of Columbia, 
November 23rd, 1874, condemnation December 9, 1874, Iplat 
Book fourteen (14), Folio One Hundred and Seventy-two 
(172). Said west half of said lot having a front on New 
York Avenue of 28.708 feet and extending with that wpdth 
northward to line of said alley and to rear line of lot.” 

in ! 

I 

On or about March 6, 1931, the Commissioner of Internal 
Revenue did duly assess against said Frank Shore certjain 
valid income tax assessments for the years 1921-1929, inclu¬ 
sive, in the total amount of $194,140.77, including penalties 
and interest. Said assessment list was received by the (pol- 
lector of Internal Revenue, Baltimore, Maryland, on Match 
7,1931, and on the same day notice and demand for payment 
was mailed to the taxpayer. On March 9, 1931, notice! of 
tax liens in the amount of said assessments were filed vvfith 
the Clerk of the Supreme Court for the District of Colom¬ 
bia and in the office of the Recorder of Deeds, Washington, 
D. C. On March 27, 1931, a second notice and demand for 
payment was mailed to the taxpayer. 


Thereafter, on May 12,1931, said Frank Shore filed a pe¬ 
tition with the United States Board of Tax Appeals fop* a 
redetermination of liability under the said income tax as¬ 
sessments for the years 1921-1929, inclusive. Thereafter, 







said Board duly entered its order finding the tax and pen¬ 
alties to be as determined by the Commissioner of Internal 
Revenue. 

56 V. 

Said tax not having been paid, and the Collector of In¬ 
ternal Revenue at Baltimore, Maryland, having been un¬ 
able to locate personal property of the taxpayer out of 
which to satisfy the tax claim, said Collector, on March 12, 
1934, issued a warrant for distraint. Thereafter, the Act¬ 
ing Collector of Internal Revenue for the District of Mary¬ 
land, through his duly authorized Deputy Collector, did 
seize the property of the taxpayer described in paragraph 
II hereof. After due notice and in a manner pursuant to 
law, as provided in sections 3196 and 3197, Revised Statutes 
of the United States, said Collector, through his duly au¬ 
thorized Deputy Collector, did on August 7, 1935 sell said 
real estate to the plaintiff herein for the sum of $20,000.00. 

VI 

Thereafter, said Frank Shore and his tenants did attorn 
to the plaintiff and at all times subsequent thereto, up until 
his death, said Frank Shore paid rentals to the plaintiff 
herein as its tenant of the lands described in paragraph II 
hereof. Upon the death of Frank Shore, and at all times 
subsequent thereto, up to and including the present time, 
his surviving spouse, Mary R. Shore, has paid rentals to 
the plaintiff as its tenant of said land. 

VII 

Upon expiration of the redemption period provided by 
law, the Collector of Internal Revenue, in a manner pursu¬ 
ant to law, as prescribed by section 3197 of the Revised 
Statutes of the United States, executed a deed conveying 
said property to the United States, which deed is dated 
September 8, 1936, and was recorded on September 

57 10, 1936, in Liber 7029, Folio 133 of the records of 


the office of the Recorder of Deeds of the District of Co¬ 
lumbia. 

vni ! 

The plaintiff now is and for a long time has been tjhe 
owner of the land and premises described in paragraph II 
hereof and is in possession thereof through its tenants. 


The defendants, National Tax Investment Corporation 
and Harvey L. Cobb, are claiming an interest or estate in 
and to said land adverse to the plaintiff by reason of a tax 
deed dated May 1, 1936 from the District of Columbia to 
said National Tax Investment Corporation, which de^rl 
purports to cover unpaid taxes for the years 1932 to 19^6, 
inclusive, and was recorded on June IS, 1936, in Liber 70(^3, 
folio 153 of the records in the office of the Recorder <bf 
Deeds of the District of Columbia. Although said tax de4d 
is invalid as against the title of the plaintiff and although 
said defendants have no right, title or interest in said prem¬ 
ises, the defendant, Harvey L. Cobb, as the alleged present 
owner of said tax deed interest, is harassing and interfering 
with the possessory rights of the plaintiff and its tenant, 
Mary R. Shore, and is interfering with the contractual rela¬ 
tionship between her and plaintiff by demanding possessiojn 
of said land and, in particular, by the institution of ^n 
ejectment proceeding in this Court against the plaintifffs 
said tenant, entitled Harvey L. Cobb v. Mary R. Shore, 
Civil Action No. 32081. 


The defendants, Frank Shore, Jr., Edward Shore, Carroll 
Shore; Margaret Cady, Ethel Moran and Helen Shore, aije 
the heirs-at-law of said Frank Shore and are asseri- 
58 ing an estate or interest in said land adverse to the 
plaintiff, although said defendants are without anly 
right, estate, title or interest in said land. 


n 

* 

xi 

The defendants, Security Savings and Commercial Bank, 
a corporation; Flakice Corporation, a Delaware corpora¬ 
tion, and Flakice Corporation, a New Jersey corporation, 
are asserting an estate and interest of some type in said 
land adverse to the plaintiff, although said defendants are 
without any right, estate or interest in said property. 

Wherefore, plaintiff prays that this Court adjudge and 
decree 

1. That the alleged claims of the defendants and each of 
them in and to said land are invalid and void; 

2. That the defendants have no estate or interest in said 
property or any part thereof; 

3. That the plaintiff is the owner in fee of said property 
and that its title therein be quieted; 

4. That the defendants and each of them be forever en¬ 
joined and barred from asserting or claiming any estate in 
said property; 

5. That the defendant, Harvey L. Cobb, be enjoined from 
prosecuting the pending ejectment proceeding styled Har¬ 
vey L. Cobb v. Mary R. Shore, Civil Action No. 32081: 

6. That the plaintiff have its costs and such further relief 
as this Court may deem just and equitable. 

(s) Edward M. Curran 

United States Attorney 
Helena D. Reed 
Assistant United States 
Attorney 

Thos. L. McKevitt 
Attorney, Department of 
Justice 



59 


Filed June 10,1946 

Motion to Intervene as a Defendant 


Mary R. Shore, by and through her attorney, C. Murifay 
Bernhardt, moves for leave to intervene as a defendant in 
this action, in order to assert the defenses and set up'the 
grounds for affirmative relief as set forth in her proposed 
answer, of which a copy is hereto attached, on the grounds 
that she is the owner of a consummate dower right in tjhe 
real property which is the subject of the action, and as such 
has an interest common to the main action. 
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C. Murray Bernhardt 
Attorney for Intervener 
Metropolitan Bank Buildingj 
Washington, D. C. 


Filed June 13, 1946 


Answer of Defendant, Harvey L. Cobb, Asserting a Counter- 

Claim and a Cross Claim 


1. This defendant admits the jurisdiction of the court. 

2. This defendant admits that Frank Shore was the rec¬ 
ord owner of the real estate involved herein on March 7, 
1931, but denies that the said Shore was divested of title 
by any act of the plaintiff. 

3. This defendant admits that on March 9, 1931, a notice 
of lien for income taxes was filed in the then Supreme Court 
of the District of Columbia, but states that he is withojit 
knowledge or information sufficient to form a belief as to 
the other allegations in said paragraph three. 

4. 5, 6 and 7. Answering paragraphs four, five, six and 
seven of the complaint this defendant says that he is with¬ 
out knowledge or information sufficient to form a belief 
as to the allegations therein, with the exception of that pa^t 
of paragraph seven covering the recording of a deed frojn 
the Collector of Internal Revenue to the plaintiff conveying 




16 

* 

the real estate in question, which he admits was recorded as 
stated. • 

8. This defendant denies the allegations in paragraph 
eight. 

9. Answering paragraph nine this defendant says that 
he is not only claiming an interest or estate in the said real 
estate adverse to the plaintiff, but that he has a title to the 
same superior to the plaintiff’s title. He denies that the 
Commissioners’ deed under which he claims is invalid as 
against the plaintiff, and alleges that said deed is the su¬ 
perior deed and extinguishes any interest or estate the 
plaintiff took, if any, under the said deed from M. Hampton 

Magruder, Collector. Further answering said para- 
61 graph this defendant says that he did file and pro¬ 
ceed with the ejectment suit as alleged. The suit was 
filed on December 14, 1945, for the purpose of trying the 
questions involved in the present action. The defendant 
in said suit, Mary R. Shore, was sued as the tenant in pos¬ 
session, and was served on December 26, 1945, and immedi¬ 
ately notified the federal authorities of the action, and they 
procured copies of the complaint from the clerk of the 
court. The complaint in ejectment had several long judg¬ 
ment demands advising the federal authorities what the 
purpose of the action w r as if they desired to intervene. They 
ignored it and to keep the suit alive and prevent a dismissal 
W. P. under the rule a default was taken in the clerk’s office 
sometime in May, 1946. 

10. 11. This defendant is without knowledge or informa¬ 
tion sufficient to form a belief as to the allegations in para¬ 
graphs ten and eleven. 

Counter-Claim Against the Plaintiff, United States, and 
Cross Claim Against the Defendants, Excepting De¬ 
fendant, National Tax Investment Corporation 

1. The jurisdiction of the court on this counter-claim 
against the United States is conferred by the Act of Decem¬ 
ber 2,1942, 56 Stat. 1026, U. S. C. A. 28, Sec: 901. 





2. The defendant, Harvey L. Cobb, is the owner in j:ee 
simple of the real estate involved herein and described in 
paragraph 2 of the complaint, to wit: 

“The West half of Original Lot No. Four (4) in Square 
No. Two hundred and eighty six (286) in the District of 
Columbia, except a part taken for alley purposes, and im¬ 
proved by premises 1223 New York Ave., N. Y.” 

That he derives his title through a deed from the Com¬ 
missioners of the District of Columbia to the National Tax 
Investment Corporation as set forth in the complaint, and 
which under the law vested a good fee simple title in the 
grantee therein. That said deed having been issued in 
compliance with statutory requirements cut out and An¬ 
nulled all liens and claims of record or otherwise agaiijist 
said real estate existing prior to the execution and record¬ 
ing of said deed, including any interest the said plaintiff Ac¬ 
quired through the said lien for income taxes. That t|he 
said deed is dated May 1, 1936, and recorded Ju^e 
62 18, 1936, among the land records of the District of 

Columbia in Liber 7003 folio 153, while the deed frAm 
the Collector of Internal Revenue, M. Hampton Magrud^r, 
to the United States through which the plaintiff claims is 
dated September 8, 1936, and was recorded among sajid 
land records September 10, 1936, in Liber 7029 folio 133, at 
which time the deed through which the defendant Cobb 
claims had been on record two months and 23 days. 

3. That the said deed through which this defendant elaijns 
also cut out and extinguished, in so far as the real estate 
involved herein is concerned, the claim of the defendant, 
Security Savings and Commercial Bank against Frajik 
Shore in amount of $3497.57 with interest, and now repre¬ 
sented by judgment of this court in Law Case No. 86,788 En¬ 
tered February 12, 1936. This defendant alleging that said 
judgment is not a present lien against the real estate aboj^e 
mentioned as any interest of the judgment debtor therein 
to which said judgment might attach was lost through t^e 
said deed under which defendant claims. 
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4. That the defendant, Frank Shore, Jr., Edward Shore, 
Carroll Shore, Margaret Cady, Ethel Moran and Helen 
Shore, are the children of the late Frank Shore, who died 
intestate July 2, 1941, and are sued under this cross com¬ 
plaint as his heirs having such interest as their ancestor had 
in the record or proprietary title to said real estate, this 
defendant alleging and claiming that any interest said de¬ 
fendants had in such record title was extinguished by the 
Commissioners’ deed aforesaid. 

5. The two Flakice Corporations of Delaware and New 
Jersey are named as defendants by the plaintiff who alleges 
they have or are claiming some interest in the real estate 
involvd. The allegation as to said corporations is so vague 
and indefinite that it gives nothing which might be a lead to 
the interest of said corporations claimed in said real estate. 
There is nothing of record that would justify this allegation. 
However, there is in Municipal Court Judgment Docket No. 
5 of this court, Case No. 7482, an unsatisfied judgment of 
$764.52 with interest and costs against one Frank Short, 

which has been paid in full but never entered satisfied 
63 on the docket. This may be the estate or interest of 
some type in said land referred to by the plaintiff 
in paragraph eleven of the complaint. 

6. There is at this time on the land records aforesaid a 
deed of trust from Frank Shore and his wife Mary R. Shore 
to Edward C. Baltz and Vernon G. Owen, dated August 14, 
1926, and recorded August 20,1926, in Liber 5814 folio 327, 
conveying said land and premises as security for an indebt¬ 
edness of $10,000.00 due the Perpetual Building Associa¬ 
tion. The records of said association show that this debt 
was paid in 1928 and an executed release of said trust deliv¬ 
ered to one, Charles Shore. This release was never re¬ 
corded so the trust still appears of record as a lien against 
said real estate. 

7. That although the several interests aforesaid, to wit, 
the deed from M. Hampton Magruder, Collector, to the 
United States; the interest of the said heirs of Frank Shore 
in the proprietary title; and the judgment of the Security 
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Savings and Commercial Bank, are all invalid as against 
said real estate, and were all extinguished and made nlull 
and void as to same by the Commissioners’ deed to the 
National Tax Investment Corporation aforesaid, yet they 
appear on the land records and court records of the Dis¬ 
trict of Columbia and constitute clouds upon this defend¬ 
ant’s title, and affect the sale value and marketability of 
said property, and no Title Company will pass the title to 
said property without reporting same, and this defendant 
is entitled to have them all declared invalid as against shid 
real estate by judgment of this court. 

Wherefore, the defendant, Harvey L. Cobb, demands: 

1. That this court by its judgment order adjudge and 
declare the said deed from M. Hampton Magruder, Col¬ 
lector, to the United States of America; the interest, if any, 
of the defendants, heirs of Frank Shore, in said proprietary 
title; and the interest, if any, of the Security Savings and 
Commercial Bank as a judgment creditor aforesaid, to be 
clouds upon this defendant’s title and invalid and of no 
effect as to said real estate; and relieve, release and dis¬ 
charge said real estate from the effect and operation 
thereof. 

64 2. That this court by its judgment order also Ad¬ 

judge and declare that the tax deed from the Cojn- 
missioners of the District of Columbia to the National Thx 
Investment Corporation, set forth in paragraph nine of 
the complaint, and through which this defendant claims, to¬ 
gether with the assessments and sales upon which said deed 
is based to be valid and lawful, and that said Commisskjn- 
ers’ deed to the said National Tax Investment Corporation 
vested in said grantee a new and perfect title to the said r^al 
estate in fee simple, and expunged and extinguished jail 
interests of the plaintiff and, defendant parties to the cross 
claim herein asserted in said real estate. 

3. That in the event it is decided that the deed through 
which the plaintiff claims is the superior conveyance, and 
divested the National Tax Investment Corporation of apy 
interest in said real estate, and that the successor in tijtle 
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to said grantee takes nothing by said conveyance to him, 
then and in that event the plaintiff be required to pay to the 
said Harvey L. Cobb the sum of $4,403.02, the sum paid the 
said Commissioners of the District of Columbia for said 
conveyance, with interest from May 1, 1936, at the rate of 
six per centum per annum, as provided by law. 

4. That the defendant, Harvey L. Cobb, have such other 
and further judgments as the nature and exigencies of the 
case may require. 

John U. Gardiner, 

Attorney for Defendant, 
Harvey L. Cobb, 

1030 Woodward Building. 

• #*•####*• 

65 Filed June 27,1946. 

Order Allowing Intervention 

This cause coming on to be heard on the motion of Mary 
R. Shore for leave to intervene as a party defendant, and 
the court having considered said motion and the answer 
tendered therewith, and it appearing to the court that the 
said Mary R. Shore should be permitted to intervene as 
prayed for, and the court being duly advised in the prem¬ 
ises, it is, by the Court, this 27th day of June, 1946, 
Ordered that Mary R. Shore has leave to intervene in this 
cause and is hereby made a party defendant to this cause, 
provided the said Mary R. Shore file her answer to the com¬ 
plaint herein within five (5) days from the entry of this 
order. 

Jennings Bailey, 

Justice. 

##******•• 

66 Filed July 8, 1946. 

Answer of Intervening Defendant Mary R. Shore 

First Defense 

The intervening defendant, Mary R. Shore, admits the 
allegations stated in paragraphs I, II, III, IV, VI, IX and 






XI of the complaint; denies the allegations in paragraphs 
V insofar as they assert the legality of the sale of the said 
real estate to plaintiff; denies the allegations in paragraph 
VII insofar as they assert the legality of the deed; denies 
the allegations in paragraph VIII; and denies the allega¬ 
tions in paragraph X insofar as they assert that the partic¬ 
ular defendants therein named are without any right, estate, 
title or interest in said land. 

Second Defense 

The intervening defendant, Mary R. Shore, is the wiejlow 
of the late Frank Shore who died on July 2, 1941. Fr^ink 
Shore was the record owner of the real estate involved in 
this action at the time the property was allegedly sold to 
the United States of America on August 7, 1935, the inter¬ 
est in the property sold at that time being only the interest 
then held by the said Frank Shore, and not the dower in¬ 
terest of his wife, the intervening defendant, Intervehor 
has never sold, transferred, conveyed or released her do>|ver 
interest to plaintiff or anyone else, and said dower interest 
became consummate upon the death of Frank Sh(j>re. 
67 Wherefore, the premises considered, the inter¬ 
vening defendant demands judgment for an account¬ 
ing between all parties to this action, and that the do^er 
interest of the intervening defendant in and to the real es¬ 
tate involved in this action be laid out and assigned ind 
paid over, and for whatever other relief is just and proper 
and the nature of the case may require. 

CMB 

C. Murray Bernhardt, 
Attorney for Intervening Defendant, 
Metropolitan Bank Building, 
Washington, D. C. 
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68 Filed July 24,1946 

Reply to Counterclaim of Defendant, Harvey L. Cobb 

In reply to the counterclaim denominated as such filed by 
the defendant, Harvey L. Cobb, the plaintiff, United States 
of America, says: 

First Defense 

The counterclaim fails to state a claim upon which relief 
can be granted. 

Second Defense 

This court is without jurisdiction to entertain a counter¬ 
claim against the plaintiff, United States of America, a 
sovereign that has not consented to be sued. 

Third Defense 


I 


Plaintiff denies the allegations in paragraph 1 of the 
counterclaim. 


II 


Plaintiff denies the allegations in paragraph 2 of the 
counterclaim, except that it admits the allegations relating 
to the recordation of certain deeds, to the extent that 
69 these allegations conform with similar allegations in 
the complaint. 

Ill 


Plaintiff denies the allegations in paragraph 3 of the 
counterclaim but concedes that the claim of the defendant, 
Security Savings and Commercial Bank, against Frank 
Shore, in the amount of $3,497.57, is not a present lien 
against the real estate involved in this proceeding. 

IV 

With respect to paragraph 4, plaintiff denies that the 
interest of the defendants, Frank Shore, et al., were ex¬ 
tinguished by the Commissioner’s Deed. 



V 

I 

Plaintiff is informed by counsel that there are not alle¬ 
gations in paragraphs 5 and 6 which need be admitted, or 
denied, except plaintiff admits that the indebtedness men¬ 
tioned in paragraph 6 was paid in 1928 and that a releasd of 
the trust was executed. 

VI 


Plaintiff denies the allegations in paragraph 7. 

Wherefore, plaintiff prays that the counterclaim of siid 
defendant, Harvey L. Cobb, be dismissed. 

(s) Edward M. Curran, 

United States Attorney. 
Helena D. Reed, 

Assistant United States Attorney. 

Thos. L. McKevitt, 

Attorney, Department of Justice. 
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Filed January 8, 1948. 

Memorandum 


If a state lien on real estate is not superior to that of tl|ie 
Federal Government, then a fortiori the interest of the Dis¬ 
trict of Columbia, which is a municipal corporation and tpe 
creature of that government, is not superior for the saipe 
reason applied more cogently. 

Michigan v. U. S., 317 U. S. 339. 

As a consequence the contention of the defendants is un¬ 
tenable. Judgment accordingly. Counsel will prepare 
proper order. 

The dower rights of Mary R. Shore are unaffected anti 
same will be assigned upon notice for hearing duly madje 
in compliance with the rules. 

/s/ Matthew F. McGuire, 
Associate Justice. 


January 8, 1948. 






71 


Filed February 3,1948 

Findings of Fact and Conclusions of Law 

This case having come on for hearing and trial on No¬ 
vember 24, 1947, and the court having considered the evi¬ 
dence and the arguments of counsel, the court does hereby 
enter its separate findings of fact and conclusions of law 
as follows: 


FINDINGS OF FACT 

I 

On and prior to March 7, 1931, until divested of title by 
a deed to the United States dated September 8, 1936, one, 
Frank Shore, was the owner of that property situate at 
1223 New York Avenue, N. W., Washington, D. C., de¬ 
scribed as follows: 

Being all of the same land and premises described in a 
deed from Rosa May Mulcare to Frank Shore dated June 
10, 1920, recorded June 15, 1920, in Liber 4391, Folio 216 
of the Land Records of the District of Columbia and being 
described as follows: 

“Part of original lot four (4) in Square Two Hundred 
and Eighty-Six (286) being the west half of said lot four 
(4), except the part taken and condemned for alley under 
orders of R. L. Howe, Engineer of the District of Columbia, 
November 23, 1874, condemnation December 9, 1874, Plat 
Book fourteen (14), Folio One Hundred and Seventy-two 
(172). Said west half of said lot having a front on New 
York Avenue of 28.708 feet and extending with that width 
northward to line of said alley and to rear line of lot.” 

72 II 

In August 1926, Frank Shore conveyed said property by 
deed of trust to Edward C. Baltz and Vernon G. Owen, as 
trustees for the purpose of securing an indebtedness of 
$10,000. This deed of trust was recorded in Liber 5814, 
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Folio 327 of the records in the office of the Recorder of 
Deeds for the District of Columbia. The loan secured by 
said trust was paid to the Perpetual Building Association 
on January 25,1928, and a release of the deed of trust (was 
executed. The release, however, has never been recorded. 

Ill 

On or about March 6, 1931, the Commissioner of Internal 
Revenue duly assessed against said Frank Shores certain 
valid income tax assessments for the years 1921-1929, inclu¬ 
sive, in the total amount of $194,140.77, including penalties 
and interest. The assessment list was received by the Col¬ 
lector of Internal Revenue, Baltimore, Maryland, on March 
7, 1931, and on the same day a notice and demand for pay¬ 
ment was mailed to the taxpayer. On March 9, 1931, no¬ 
tice of tax liens in the amount of said assessments were filed 
with the Clerk of the Supreme Court for the District of 
Columbia and in the office of the Recorder of Deeds for the 
District of Columbia. On March 27, 1931, a second notice 
and demand for payment was mailed to the taxpayer. 


IV 

i 

The tax not having been paid, the Collector of Internal 
Revenue at Baltimore, Maryland, issued a warrant for dis¬ 
traint. Thereafter, the Acting Collector of Internal Rev¬ 
enue for the District of Maryland, through his duly author¬ 
ized Deputy Collector, having been unable to locate per¬ 
sonal property of the taxpayer out of which to satisfy tjhe 
tax claim, seized the aforesaid property of the t^x- 
73 payer. After due notice and in a manner pursuant to 
law, as provided in R. S. 3196 and R. S. 3197, sdid 
real estate was on August 7, 1935, duly sold to the plain¬ 
tiff for the sum of $20,000. 

I 

V 

Since said sale the plaintiff has been in possession of tjie 
property through its tenants. Frank Shore died on July 2, 
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1941, and subsequent to that date his widow, the intervener 
Mary Shore, has been the plaintiff’s tenant in possession. 

yi 

Upon expiration of the redemption period provided by 
law, the Collector of Internal Revenue executed a deed con¬ 
veying said property to the United States, which deed is 
dated September 8, 1936, and was recorded on September 
10,1936, in Liber 7029, Folio 133 of the records in the office 
of the Recorder of Deeds for the District of Columbia. Said 
deed contained a recitation that it purported to convey the 
interest of Frank Shore as of August 7, 1935, whereas by 
law said deed conveyed the interest of Frank Shore as of 
March 7, 1931. 

vn 

On May 1, 1936, the District of Columbia issued a tax 
deed to the defendant, National Tax Investment Corpora¬ 
tion, based upon unpaid District of Columbia real estate 
taxes for the years 1932 to 1936, inclusive. Said tax deed 
was recorded on June 18, 1936, in Liber 7003, Folio 153 of 
the records in the office of the Recorder of Deeds of the Dis¬ 
trict of Columbia. 

74 VIII 

A judgment in favor of the Security Savings and Com¬ 
mercial Bank was entered against Frank Shore on Febru¬ 
ary 12, 1936, in the principal sum of $3,497.57 in a proceed¬ 
ing entitled Security Savings and Commercial Bank v. 
Frank Shore, Law No. 86,788 in this Court. 

IX 

The defendant, Harvey L. Cobb, acting as successor in 
interest to the National Tax Investment Corporation, insti¬ 
tuted an ejectment proceeding on December 14,1945, against 
the plaintiff’s tenant, Mary R. Shore. This action was en¬ 
titled Harvey L. Cobb v. Mary R. Shore, Civil Action No. 
32,081 in this Court, and was dismissed for lack of prose¬ 
cution after the institution of this proceeding. 





CONCLUSIONS OF LAW 
I 


The plaintiff is the owner of the property described in 
the complaint, subject only to the unassigned dower interest 
of the intervener, Mary R. Shore. 

II 1 

The District of Columbia tax deed to the National Tax 
Investment Corporation, dated June 18, 1936, recorded on 
June 18,1936, in Liber 7003, Folio 153 of the records in khe 
office of the Recorder of Deeds for the District of Columbia, 
did not create any right, title or interest in the defendant, 
National Tax Investment Corporation, its successors or 
assigns. 

75 III 

The judgment in favor of the Security Savings and Com¬ 
mercial Bank v. Frank Shore, Law No. 86,788 in this Court 
is not a lien or charge against the land described in the com¬ 
plaint. 

IV 

The deed to the United States dated September 8, 1936, 
recorded on September 10, 1936, in Liber 7029, Folio 133 
of the records in the office of the Recorder of Deeds for tjhe 
District of Columbia conveyed to the plaintiff the interest 
that Frank Shore had in said property on March 7, 1931, 
subject only to the then inchoate dower rights of his wife, 
Mary R. Shore. 

v ; 

The plaintiff is entitled to a release of the deed of trifst 
executed by Frank Shore and wife to Edward C. Baltz aiid 
Vernon G. Owen, trustees, recorded in Liber 5814, Folio 327 
of the records in the office of the Recorder of Deeds for 
the District of Columbia. 
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VI 

The plaintiff is entitled to judgment (1) quieting its title 
subject only to the unassigned dower interest of the inter¬ 
vener, Mary R. Shore, as against all of the defendants, 
(2) enjoining said defendants from asserting or claiming 
any interest in said property, and (3) directing release of 
record of the deed of trust. 

/s/ Matthew F. McGuire, 

United States District Judge. 

********** 

76 Filed Feb. 5, 1948. 

Judgment 

This case having come on for hearing and trial on No¬ 
vember 24, 1947, and the court having considered the evi¬ 
dence and the arguments of counsel, and the court having 
entered herein its separate findings of fact and conclusions 
cf law, it is hereby Ordered, Adjudged and Decreed: 

1. The title of the plaintiff, the United States of America, 
is hereby quieted, subject only to the unassigned dower 
rights of the intervener, Mary Shore, in and to that prop¬ 
erty situate at 1223 New York Avenue, N. W., Washington, 
D. C., described as follows: 

Being all of the same land and premises described in a 
deed from Rosa May Mulcare to Frank Shore dated June 
10,1920, recorded June 15,1920, in Liber 4391, Folio 216 of 
the Land Records of the District of Columbia and being 
described as follows: 

“Part of original lot four (4) in Square Two Hundred 
and Eighty-Six (286) being the west half of said lot four 
(4), except the part taken and condemned for alley under 
orders of R. L. Howe, Engineer of the District of Colum¬ 
bia, November 23rd, 1874, condemnation December 9, 1874, 
Plat Book fourteen (14), Folio One Hundred and Seventy- 
two (172). Said west half of said lot having a front on 
New York Avenue of 28.708 feet and extending with that 





2y 

s a 

width northward to line of said alley and to rear linq of 
lot.” 

1 

77 2. The said defendants have not, nor has any of 

them any estate, right, title or interest whatever in 
and to said property. 

3. The said defendants are hereby perpetually enjoined 
from asserting any claim or title whatsoever in or to said 
property adverse to said plaintiff. 

4. That Edward C. Baltz, surviving trustee, execute a 
release to the plaintiff of the trust deed executed by Fr^nk 
Shore and wife to Edward C. Baltz and Vernon Owjen, 
Trustees, recorded in Liber 5814, Folio 327 of the records; in 
the office of the Recorder of Deeds for the District of 
Columbia. 

5. The case remains open in connection with any proceed¬ 
ings, by motion, to assign the dower of the intervener, 
Mary R. Shore. 

Entered this 2nd day of February, 1948. 

/s/ Matthew F. McGuire, 

United States District Judge . 

• # . # • • • # * * # 

DOCKET ENTRIES 

March 2,1948, Notice of appeal, notices mailed. 

March 2,1948, Cost bond $250.00 Approved and filed. 
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SCHEDULE OF EXHIBITS 

The Following Original Documents were Received in Evi¬ 
dence Without Objection and are Part of the Record 
Under Order of the Lower Court. 

For Plaintiff 

Assessment List, marked, 

Income Tax Lien, marked, 

Distraint Warrant, marked, 

Record of Seizure and Sale of Real Estate, 
marked, 

Cert, of Purchase, marked, 

Deed from Collector of Internal Revenue.to 
U. S., marked, 

Letter from Collector, Magruder, with Deed 
Attached, marked, 

Letter from Acting Collector, Milbourne, 
with Record of Seizure and Sale Attached, 
marked, 

For The Defendant, Cobb. 

Deed from the Commissioners of the District 
of Columbia to the National Tax Invest¬ 
ment Corporation, Through Which Cobb 
Claims, marked, Def. Cobb No. 1 

Mesne Conveyances Through Which Cobb 

Claims, marked, Def. Cobb Nos. 2, 3 and 4. 

Tax Receipts from the Collector of Taxes, 

D. C., Showing Taxes Paid by Cobb and 
Predecessors in Title for the Years 1932, 

1933, 1934, 1935 and 1936, amounting to 

$4,403.02, marked, Def. Cobb Nos. 5, 6, 7, 8, 9 and 10. 

• ••••••••• 


Pltf. No. 1. 

” ” 2 . 

” ” 3. 

” ” 4. 

” ” 5. 

” ” 6 . 

” ” 7. 

” ” 8 . 







DEED BY COLLECTOR OF INTERNAL REVENUE TO 
UNITED STATES (PLAINTIFFS EX. NO. 6). 

This Indenture, made this 8th day of September in the 
year of our Lord one thousand nine hundred and thirty 
six, between M... Hampton Magruder, Collector of Internal 
Revenue for the District of Maryland, of the first part, and 
the United States of America of the second part. ' 

Whereas, By virtue of a warrant for distraint issued 
to collect unpaid income taxes due the United States 
and payable by Frank Shore of Washington, in the Disf- 
trict of Columbia, which were duly assessed and remained 
unpaid for more than ten days after notice and* demand^ 
Lewis M. Milbourne, Acting Collector of Internal Revenue 
for the District of Maryland, through his duly authorized 
Deputy Collector Ward P. Burdine, seized the property 
hereinafter described and offered same for sale-on August 
7th, 1935, after having given public notice of the time and 
place of sale in the manner and form as required by the 
statute in such cases, and that at such sale the property 
was sold as provided by Sections 3196 and 3197 United 
States Revised Statutes at public auction to the party of] 
the second part, for the sum of Twenty Thousand Dollars 
($20,000.00), it being the highest bidder therefor, and that] 
being the highest bid for same. , J 

And Whereas, on the 18th d£y of September, 1935, M. 
Hampton Magruder became and was the Collector of In¬ 
ternal Revenue for the District of Maryland, and as such 
is by law duly authorized to execute these presents. 

And Whereas, More than one year having elapsed since 
the date of sale, for the purpose of redeeming said prop¬ 
erty described in Certificate of Purchase dated August 7, 
1935, executed under authority of Section 3198 United 
States Revised Statutes, and the property not having been 





































the amount of the taxes and assessments of each of said 
years, respectively, including interest and . charges, as re¬ 
quired by the statutes in such case made and provided; 

And Whereas, each item of said taxes and assessments 
as recited and enumerated in said schedule, remains at 
the date of the execution, and delivery hereof unredeemed 
and unpaid by any party whatever, and said District of 
Columbia still holds and owns said lands and premises; 
and whereas more than two years have elapsed since the 
date of each and every of said sales, respectively; 

And Whereas, the party of the second part has made 
application to the Commissioners of the District of Colum¬ 
bia to purchase said lands and premises at private sale 
pursuant to an Act of Congress, entitled “An Act in Re¬ 
lation to Taxes and Tax Sales in the District of Colum¬ 
bia,’ ’ approved February 28th, 1898, as amended by an 
Act approved July 1st, 1902, to which Act and Amendment 
reference is hereby made; and whereas said Commissioners 
have sold the same to the said party of the second part, 
who has paid in full the consideration hereinafter recited 
in said schedule, being said taxes and assessments, with 
interest and charges, as required by said Act and Amend¬ 
ments 

And Whereas, the books and records of the offices of the 
Commissioners, of the Assessor, and of the Collector of 
Taxes of said District of Columbia show in detail the facts 
pertaining to each of said taxes and assessments, respec¬ 
tively, as recited in said schedule, reference is therefore 
made to each and every of the books and records of said 
offices; and whereas all the provisions of all said Acts, 
statutes, and laws of said District liecessary to make this 
deed valid and effective have been heretofore fully com¬ 
plied with; 

And Whereas, the following schedule shows in detail 
each item of said taxes and assessments by giving the fis¬ 
cal year during which levied, the amount for which the 
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No. 10435 | 


HARVEY L. COBB, Appellant , 
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, MARY R. SHORE, UNITED STATES OF AMERICA 

DISTRICT OF COLUMBIA, Appellees. 
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1 BRIEF FOR APPELLEE DISTRICT OF COLUMBIA 

j 

COUNTER-STATEMENT OF THE CASE. 

j 

In the case of Harvey L. Cobb v. United States of Amer 

ica, Mary H. Shore, - IT. S. App. D. C. - , 172 F. 2< 

277 (Case No. 9823) this Court, on January 10, 1949, af 
firmed a judgment of the United States District Court fo 

■i 

i 

J 

I 

j 

; 1 

> 

} 

1 

i 

I 





the District of Columbia, inter alia, quieting title to cer¬ 
tain real property in the United States, subject only to 
the unassigned dower right of one Mary R. Shore, Inter- 
venor. 1 The real property involved in Case No. 9823, supra, 
(premises 1223 New York Avenue, N. W., Washington, 
D. C.) is the same property as is involved in the present 
proceeding (App. 3). The District of Columbia was not 
a party to the action which was the subject of the judgment 
referred to above, but merely filed a brief and participated 
in the oral argument as amicus curiae (App. 3). 

The appellant filed his complaint in the present proceed¬ 
ing in the United States District Court for the District of 
Columbia on February 14, 1949 (App. 2). By his com¬ 
plaint, Cobb sought certain relief against the United States, 
and in the alternative asked that a judgment be rendered 
in his behalf against the District of Columbia. That por¬ 
tion of the complaint which related to the District of Co¬ 
lumbia is as follows: 

“7. The plaintiff is the owner by mesne con¬ 
veyance of the dower rights of the defendant, 
Mary R. Shore, in the said real estate through a 
tax deed from the Commissioners of the District 
of Columbia to the National Tax Investment Cor¬ 
poration, dated May 1, 1936, and recorded among 
the land records of said District in Liber 7003, 
folio 153; said tax deed having been regularly and 
lawfully issued, and all provisions of law pertain¬ 
ing to the same complied with. 

# # # # 

“9. That the said National Tax Investment 
Corporation, predecessor of the plaintiff in title 

x By order of this Court, dated 2<> October, 1949, the record iu the prior 
case (No. 9S23) has been made part of the record on appeal in the present 
case. For the convenience of the Court, that portion of the record in No. 
9S23 which was printed as appendices to the appellant’s brief and the brief 
of the District of Columbia, as amicus curiac, ha« been added to and made 
a part of the joint appendix in the present appeal. 


to said real estate, paid to the defendant, District 
of Columbia, the sum of $4,403.02 for said deed to 
it, that being the amount of arrears of real estate 
taxes with certain penalties and costs; the plain- i 
tiff now having all of the rights of said National 
Tax Investment Corporation in said real estate 
by mesne conveyance as aforesaid, and in said 
purchase money by assignment. And the plaintiff, 
if it is determined herein the plaintiff does not have 
said dower interest, and therefore the said tax 
deed passed nothing, then he sues the said District I 
of Columbia for the sum of $4,403.02 with in¬ 
terest thereon from May 1, 1936; and if it is de- I 
termincd herein that the plaintiff is the owner of 
said dower interest, then he claims from said Dis- 1 
trict of Columbia any balance of said purchase 
money, and interest as aforesaid, that is over and ! 
above what he receives from said dower interest, 
and asks an accounting therefor.” (App. 4-5). 

i 

Under the allegations quoted above, Cobb sought ^n 
alternative judgement against the District of Columbia 
under the following circumstances: (1) in the event that 
it was determined that Cobb did not acquire the dowfer 
interest of Mary R. Shore through a tax deed issued by 
the Commissioners of the District of Columbia to the 
National Tax Investment Corporation from whom Cob|b 
claimed title, Cobb sought a judgment for the sum qf 
$4,403.02, with interest thereon, from May 1, 1936 (th|e 
date of the tax deed issued by the Commissioners of thje 
District of Columbia); and (2) in the event that it wais 
determined that Cobb did succeed to the said dower in¬ 
terest of Mary R. Shore through the said tax deed, and 
in the event that he received less from the dower interest 
than was represented by the purchase money sum of 
$4,403.02, with interest, as claimed, he sought an account¬ 
ing from the District of Columbia for the difference bej- 
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tween said amounts and asked a judgment accordingly 
(App. 5). 

The District of Columbia filed a motion to dismiss the 
complaint as to it on the ground that the said complaint 
failed to state a claim against it; the motion was granted. 

STATUTES INVOLVED. 

The statutes involved have not been set forth in appel¬ 
lant’s brief in the manner required by Rule 17(c)(5) of 
the General Rules of this Court. Accordingly, those stat¬ 
utes which are pertinent to the position of the appellee 
District of Columbia are set forth below. 

Sec. 6 of the Act of February 28, 1898, 30 Stat. 252, c. 32, 
as amended by Sec. 6 of the Act of July 1, 1902, 32 Stat. 
635, c. 1358 (Sec. 47-1007, D. C. Code, 1940) provides as 
follows: 


“That the said Commissioners shall not con¬ 
vey any property sold for taxes if they shall dis¬ 
cover, before the conveyance, that the sale was for 
any cause invalid and ineffectual to give title to 
the property sold; but they shall cancel the sale 
and cause the purchase money together with inter¬ 
est at the rate of six per centum per annum, and 
the surplus, if any, to be refunded to the pur¬ 
chaser, his representatives, or assigns; Provided 
That if any conveyance made by the said Com¬ 
missioners, of property sold for taxes, shall at 
any time be set aside by decree of any court as 
invalid, the party in whose favor the decree is ren¬ 
dered shall pay to the party holding such convey¬ 
ance, his heirs or assigns, the amount paid for such 
taxes and conveyances, together with interest at 
the rate of six per centum per annum.” (Italics 
supplied.) 


Sec. 1265 of the Act of March 3, 1901, 31 Stat. 1389, c. 





o 


854, as amended, (Sec. 12-201, D. C. Code, 1940) provides, 
insofar as herein material, as follows: 

I 

“No action shall be brought # * * on any * * * 
instrument under seal after twelve years after 
the accruing of the cause of action thereon; nor 
upon any simple contract, express or implied, 1 

* * # after three years from the time when the 
right to maintain such action shall have accrued: j 

• • • M 

SUMMARY OF ARGUMENT. 

The material part of Sec. 6 of the applicable statute with 
respect to District tax deeds provides that where a conveyance 
of property sold for taxes has been set aside by decree of a court 
as invalid “the party in whose favor the decree is rendered shall 
pay to the party holding such conveyance” the amount paid for 
such taxes and conveyance together with interest. In the pr|or 
proceeding by the United States against the appellant herein to 
quiet title to the property involved, the District of Columbia was 
not a party. The proviso of Sec. 6 of the statute involved con¬ 
tains the only statutory provisions applicable to reimbursement 
of taxes and other charges, and surplus if any, paid by the pur¬ 
chaser at a tax sale to whom a tax deed is issued. No decree, sudi 
as contemplated by the statute, has been entered in favor of the 
District of Columbia. There can be no liability on the part of the 
District under the facts of this case when applied to the statutoj^ 
provisions involved. 

Also, by operation of the statute of limitations, appellant is 
precluded from recovering the purchase price paid for the tax 
deed. Since appellant’s cause of action, if any, in regard thereto 
accrued on May 1, 1936, the date on which the District’s tax dedd 
was issued and the purchase money paid, and since the complaint 
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herein was filed on February 14, 1949, the statutory period for 
maintaining any such action had expired prior to the filing of the 
complaint 


ARGUMENT. 

I. 

The Provisions of the Act of February 28, 1898 Preclude 
Recovery Against the District of Columbia. 

Under the language of the proviso contained in Sec. 6 of 
the Act of February 28, 1898, supra, under which appellant 
apparently 2 claims that the District of Columbia is obli¬ 
gated to reimburse him for the money paid for the pur¬ 
chase of the property here involved, it is required (1) that 
the conveyance made by the Commissioners of the District 
of Columbia of property sold for taxes must have been 
set aside by a decree of court as “invalid”, and (2) that 
in such event “the party in whose favor the decree is 
rendered” shall pay to the party holding the conveyance 


- Appellant, in the next to the last sentence of the first paragraph on p. 7 
of his brief, purports to quote from this Act to the effect that the tax sale 
involved was invalid or ineffectual. The quotation, however, does not appear 
in the language of the Act. If, by the use of the language in the purported 
quotation, appellant seeks to bring himself within the provisions of the act 
requiring the Commissioners to cancel the sale of property sold for taxes 
and refund the purchase money, “if they shall discover, before the convey¬ 
ance, that the sale was for any cause invalid and ineffectual to give title to 
the property sold”, it is clear that this part of the Act relates to a tax 
sale not conducted according to statutory authority. In this regard, no ob¬ 
jection was ever raised by any of the parties, either in the present case (App. 
2-5) or in the previous case (App. 10-23) that the tax side and deed issued 
by the Commissioners of the District w'th regard to the property involved 
were not in compliance with the acts of Congress pertaining to the sale of 
property for delinquent real estate taxes in the District of Columbia. In 
fact, appellant, in the complaint filed in the present case (App. 4) and in his 
brief (p. 9) fded in this Court, in Case Xo. 9823, supra , expressly admitted 
that the tax sale was conducted according to statutory authority and the 
deed properly issued. 


the amount paid for such taxes and conveyance together 
with interest. | 

As to the first requirement, no order of court was eyer 
issued setting aside as invalid the conveyance by the Dis¬ 
trict Commissioners of the property involved (R. passim). 
However, the trial court, in Civil Action 35,160, 3 inter 
alia, concluded, as a matter of law, that the tax deed Is¬ 
sued by the Commissioners of the District of Columbia to 
the National Tax Investment Corporation did not create 
any right, title, or interest in the said corporation, ^ts 
successors or assigns (App. 27). j 

Assuming, arguendo, that the conclusion of law referred 
to 4 constituted a decree of Court and had the effect lof 
rendering the District’s tax deed invalid and ineffectual, it 
is apparent that such decree did not result in imposing any 
obligation upon the District of Columbia to reimburse ap¬ 
pellant for the purchase price of the property involved. 
Under the second requirement of the language of the pro¬ 
viso, it is provided that “the party in whose favor the de¬ 
cree is rendered shall pay to the party holding such con¬ 
veyance, his heirs or assigns the amount paid for suqh 
taxes and conveyances * * In the prior proceeding bly 
the United States against the appellant herein to quiet title 
to the property involved, the District of Columbia was nqt 
a party. No decree, such as contemplated by the statut<|», 
has been entered in favor of the District of Columbia. Thjc 
judgment of the lower court in Civil Action 35,160 was in 
favor of the United States, plaintiff therein (App. 3, 2i|- 
20). Cobb, as the assignee of the National Tax Investment 
Corporation, is the party holding the conveyance made by 
the District Commissioners by its tax deed. Under the 
language of the proviso, therefore, Cobb’s recourse, if any, 

is against the United States. j 

— 

3 The case which wils the subject of appeal in Case No. 9823, supra, (ApjJ. 

10; ' j 

* It does not appear that, in its decision in Cobb v. United States of America^ 
et al, supra, this Court considered this matter. 
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It is a general rule that a statutory right of action may be 
maintained only against those persons who are within the 
contemplation of the statute, and upon whom the duty pre¬ 
scribed by statute is placed. (1. Am. Jur., Actions (1936), 
Sec. 11, p. 410; 50 Am. Jur., Statutes (1944), Sec. 590, p. 
585; 51 Am. Jur., Taxation (1944), Sec. 1144, p. 984). It 
is obvious, as stated in the opinion of the Court below (App. 
8), that, under the facts of this case, the said statute does 
not place any duty upon the District of Columbia to reim¬ 
burse the appellant. 

The purpose of Sec. 6 of the Act of February 28, 
1898, supra, is two-fold. First, if the Commissioners 
discover, before they convey any property by a tax deed, 
that the sale of the property conveyed by the deed 
was for any cause invalid and ineffectual to give title to the 
property sold, they must cancel the sale and cause the 
purchase money, with interest, and any surplus paid, to be 
refunded to the purchaser at the tax sale, his representa¬ 
tives or assigns. Second, if the Commissioners have, in 
fact, conveyed the property (sold for delinquent taxes) 
by a tax deed and two or more parties become involved in 
litigation with respect to the title thereto, the proviso of 
said Sec. 6 plainly requires the party in whose favor the 
decree is rendered (setting aside the District’s tax deed) 
to pay to the party holding such tax deed, his heirs 
or assigns, the amount paid to secure the deed, with inter¬ 
est. In other words, once a tax deed is given by the Com¬ 
missioners pursuant to law, they have no right or authority 
to cancel the deed or to refund the consideration therefor; 
the party who gets the property in any litigation regard- 
ing the title thereto is required to reimburse the party 
holding the tax deed, which is proper, just and equitable, 
for the reason that the District of Columbia is entitled 
to its taxes with penalties and interest thereon. 5 

5 Of course, if the party in whose favor the decree is rendered is the party 
holding the tax deed, there would be no reimbursement. 
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Recovery is Barred by the Statute of Limitations. 

Aside from the effect of Sec. 6 of the Act of February 
28, 1898, supra, as also found by the Court below (App. 
8), appellant is precluded by the operation of the statute pf 
limitations from recovering from the District of Columbia 
the sum representing the purchase price paid for the prop¬ 
erty involved in connection with the District’s tax s^le 
thereof. 

Appellant argues (Br. pp. 7-8), however, that until this 
Honorable Court had decided the matters involved in tljie 
previous case ( Cobb v. United States of America, et al, 
supra), he had no existing right of action against the Dis¬ 
trict of Columbia, and that it was not until such time (Jan¬ 
uary 10, 1949) that the statute of limitations began to 
operate against his claim. In support of his argument in 
this regard, appellant states, in effect, that he, as well ais 
the District of Columbia, was certain that the case olf 

i 

W. C. & A. N. Miller Development Company v. Emiq Prop¬ 
erties Corp., 77 U. S. App. D. C. 205,134 F. 2d 36, cert, deni, 
318 U. S. 788, was “decisive” 0 of the rights of the partie|s 
involved in the previous case. In spite of appellant^ 
opinion as to the effect of that decision with respect tp 
the validity of the District’s tax deed which had come intj) 
his possession, neither the decision in that case nor his 
opinion as to its effect can be said to have legally postponed 
the operation of the statute of limitations until such time as 
it might be determined that the case was not “decisive” oi‘ 
the situation in the previous Cobb case, supra. The decisioh 
in the W. C. & A. N. Miller Development Company v. Emiy 


6 Although appellant does not explain in what respect he lielieved the 
Miller-Emu/ case to be “decisive”, the reference is apparently to that part 
of the Court’s opinion which stated that (IT.S. App. D.C. p. 208) : 

• * Title evidenced by a tax deed given in compliance with the 
statutory requirements expunges all the interests which spring from the 
record title and vests in the holder a new and perfect title to the propertyj 
in fee simple. * * *” 
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Properties Corp. case, supra, was rendered on February 
1, 1943. The tax deed under which Cobb claimed title 
to the property involved was issued by the Commissioners 
of the District of Columbia on May 1, 1936 (App. 32). In 
view of these latter facts, and in view of the further fact, 
as stated by appellant in his complaint filed in the Court 
below (App. 4) that he had all the rights of the National 
Tax Investment Corporation in the real estate involved 
by mesne conveyance and in the “purchase money by as¬ 
signment”, appellant Cobb must be deemed to have ob¬ 
tained the deed and paid the purchase price under the 
circumstances provided for by statutes 7 then in force and 
effect in the District of Columbia in respect thereto, and 
not in reliance upon the decision of this Court in the 
Miller-Emig case. The decision in the latter case can not 
be given retroactive effect so as to support appellant’s 
argument with respect to the applicability of the statute of 
limitations, cf. Sweet et al v. Commissioner of Internal 
Revenue, 120 F. 2d T7, and Warring v. Colpoys, 74 App. 
D. C. 303, 306, 122 F. 2d 642, 645, cert. den. 314 U. S. 678. 

In the Sweet case, supra , the taxpayers took heart from a 
then recent decision of the Supreme Court of the United 
States and sought to have the United States Circuit Court 
of Appeals for the First Circuit recall its mandate and 
grant leave to the United States Board of Tax Appeals 
(now the United States Tax Court) to entertain a motion to 
reopen and reverse its decision. In denying the request of 
the taxpayer, the Court, in its opinion, stated in part (p. 
81): 


“* * * Because the law is not quite an exact science, 
litigants sometimes have the misfortune that their 
particular case came up for decision too soon or too 
late to get the benefit of a controlling decision. The 
situation is not peculiar to tax litigation, for litigants 
have sometimes won or lost cases on doctrines of torts. 
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contracts, or conflict of laws later overturned. But |in 
litigation affecting the public revenue the need |of 
finality is the more obvious, from the taxpayer’s, as 
well as from the Government's, point of view.***” 

By analogy, the question of the effectiveness of tax deeds 
issued by the Commissioners of the District of Columbia, 
as determined in the Miller-Km iff case, supra , having be^n 
decided after the date of the issuance of the tax deed in¬ 
volved in these proceedings, came too late for appellant l[o 
claim reliance thereon in the matter of determine whether 
his alleged right to recovery in the instant case is barrejd 
by the statute of limitations. 

It. is not clear from appellant’s brief whether lie basels 
his alleged right to recover against the District upon an in¬ 
strument under seal (the tax deed issued by the District 
Commissioners) or upon an implied contract giving risje 
to an action in the nature of assumpsit for money had an<il 
received. Tn either event, there has been no failure of eonj- 
sideration s on the part of the District. At the time the Dis r 
trict’s deed was issued, the liens of the United States foi* 
delinquent Federal income taxes were on file in the Suj- 
preme Court (now United States District Court) for th<i 
District of Columbia and in the Office of the Recorder of 
Deeds for the District of Columbia (App. 25). It is, of 
course, axiomatic that appellant or his assignor was charged 
with knowledge of those facts as well as of the legal effect,j 
provided by statute, of those liens against the title of the| 
record owner of the property. Therefore, appellant, through 
his assignor, the National Tax Investment Corporation, 


• The Act of February 28, 1898, 30 Stnt. 250, c. 32, See. 3, ns amended 
(Sec. 47-1003, D. C. Code, 1940), provided, in part, that District of Columbia 
tax deeds, issued under proper authority and given in compliance with statu-} 
torv requirements 

“ * * * shall be admitted and held to be prima facie evidence of a Rood and 
perfect title in fee simple to any property bought * * *” at a tax sale! 
conducted in a-eordance with the statutory requirements. 

8 cf. District of Columbia v. Thompson, 58 App. D. C. 313, 30 F. 2d 476. aff’d 
2S1 U.S. 25, 74 L. Ed. 677, 50 S. Ct. 172. 


j 
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accepted the conveyance by the District of the property 
here in question, subject to the existing Federal liens. Had 
the United States sold that property to a private purchaser 
in order to satisfy its liens, any excess realized, over and 
above the amount necessary to satisfy those liens, would 
have belonged to appellant or his assignor, as the successor 
in interest of Frank Shore, the record owner of the prop¬ 
erty. Similarly, if there had been a foreclosure against the 
property while it was in the hands of Frank Shore, any 
excess received as a result thereof, over and above the 
amount necessary to satisfy the mortgage or trust, would 
have belonged to Shore. Furthermore, if the liens of the 
United States had been satisfied by distraint of other 
property of the delinquent taxpayer, and such an eventuality 
was, of course, not impossible, the appellant or his assignor 
would have had a good and perfect title to the property in 
fee simple under the decision in the Miller-Emig case. In 
view of the foregoing facts it seems clear that there was no 
failure of consideration. 

However, if appellant had any right of action against the 
District, it arose on May 1, 1936, 9 the date on which the 
purchase money was paid and the District Commissioners 
issued the tax deed to the property involved to appellant’s 
assignor, the National Tax Investment Corporation (App. 
2, 32). Since appellant did not file his complaint in the 
Court below until February 14, 1949, 10 the statutory period 
allowed under the provisions of Sec. 1265 of the Act of 
March 3,1901, supra, under which he could bring his action, 
expired prior to the filing of the complaint. Moreover, 
although the record on appeal in this case does not show 
what, if any, action was taken by appellant or his assignoi 
in regard to determining the validity of his tax title to the 
property involved herein, certainly he or his assignor could 

” 1'nion Pa<\ J!y. Co. v. Barvrx, 64 F. SO. 84. 

10 Tlii* commenced the action. Reynolds v. Needle, 77 U. S Add D C 53 
132 F. 2d 161. 
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have brought an action to quiet title to the property in¬ 
volved immediately after the date (May 1, 1936) the fax 
deed was issued. 

CONCLUSION. 


It is respectfully submitted that, for the reasons stated, 
the decision, of the Court below as to appellee District oi 
Columbia should be affirmed. 


Respectfully submitted, 


Vernon E. West, 

Corporation Counsel, T). C. 

Chester H. Gray, 

Principal Assistant Corporation (l onto* 
set, T).C. 

Harry L. Walker, i 

Assistant Corporation Counsel, I). C. 
George F. Lynch, 

Assistant Corporation Counsel, D. C. 
Attorneys for Appellee District of 
Columbia 
District Building 
Washington 4, D. C. 
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BRIEF FOR APPELLEE UNITED STATES 

OPINION BELOW 

The memorandum opinion of the district court is found at 
Jt. App. 8. 

jurisdiction 

This is an appeal from a judgment dismissing appellant’s 
complaint entered on July 26, 1949 (Jt. App. 8). Notice of 
appeal was filed on August 17, 1949 (Jt. App. 8). The juris-! 
diction of the district court to entertain the complaint against^ 
the United States was invoked under 28 U. S. C. sec. 1346 (a) 
(2). The jurisdiction of this Court is invoked under 28 U. S. C.j 
sec. 1291. 

question presented 

Whether one who contends he owns property held by the 
United States, which does not recognize the assertion of title, j 
may maintain an action against the United States to recover! 
the income derived from the property. 

statement 

In an action brought against Cobb, appellant here, the United 
States obtained a judgment canceling a tax deed issued by the 

(i) 
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District of Columbia to Cobb’s predecessor in title for real es¬ 
tate owned by Frank Shore. Before the District taxes had 
accrued, the United States had imposed upon the property a 
lien for federal income taxes. This Court affirmed the judg¬ 
ment quieting the Government’s title. Cobb v. United States, 
172 F. 2d 277. Its opinion concluded: 

The United States does not question the ruling of the 
District Court that the dower right of Shore’s wife 
[Mary R. Shore] was not part of Shore’s interest in the 
property and did not pass to the United States. The 
rights and obligations of Shore’s widow, the District of 
Columbia, and appellant, Cobb, in relation to each other 
were not before the court and have not been determined. 

Appellant Cobb then commenced the present action against 
(1) Mary R. Shore (2) the United States and (3) the District 
of Columbia (Jt. App. 2-5). The allegations of the complaint 
which concern the United States are that by virtue of his Dis¬ 
trict of Columbia tax deed Cobb was the owner of the dower 
rights of Mrs. Shore, that he was entitled to one-third of all 
income the United States had received from the property since 
July 2, 1941, when Shore died and that he was also entitled to 
the same part of any future income that might be had from 
the property during the lifetime of Mrs. Shore (Jt. App. 4). 
In line with the foregoing, Cobb prayed that the court adjudge 
that he owned the dower interest of Mrs. Shore and require the 
United States to pay the past and future income derived from 
that interest (Jt. App. 5). 

Each of the defendants moved to dismiss (Jt. App. 6-7) 
and accordingly the trial court dismissed the complaint. It 
held that Cobb’s claim against the United States was quasi- 
contractual and hence not within 28 U. S. C. sec. 1346 (a) (2) 
(Jt. App. 8). 

STATUTE INVOLVED 

28 U. S. C. sec. 1346 provides: 

(a) The district courts shall have original jurisdiction, 
concurrent with the Court of Claims, of: 


* 



(2) Any other civil action or claim against the United 
States, not exceeding $10,000 in amount, founded either 
upon the Constitution, or any Act of Congress, or any 
regulation of an executive department, or upon any ex¬ 
press or implied contract with the United States, or f^r 
liquidated or unliquidated damages in cases not sound¬ 
ing in tort. 


ARGUMENT 

Appellant’s claim against the United States was not cognizable 

by the District Court 

The United States may be sued only when it has in fact either 
expressly or by implication agreed to pay that which is sued 
for. The complaint does not allege that the United States 
agreed to pay appellant any of the proceeds derived from tlje 
property once owned by Frank Shore. Such an allegation 
could not be made because the United States does not recognise 
Cobb’s assertion of title and consequently would not undertake 
to collect rents for his account. 

Appellant’s claim is under a contract implied in law. 
Premised upon his assertion of title to the dower interest, it 
is grounded upon the promise which the law would impute to a 
private person to account for the income from that interest. 
long unbroken line of decisions establishes that a claim of th^s 
character against the United States is not within the jurisdiction 
of the courts: See e. g., Alabama v. United States, 282 U. S. 
502, 506-507 (1931); Goodyear Co. v. United States, 276 U. 
287, 293 (1928 ); United States v. Minn. Investment Co., 27 L 
U. S. 212, 217 (1926), Tempel v. United States, 248 U. S. 12^, 
129, et seq. (1918); Baltimore Mail S. S. Co. v. United State 
76 F. 2d 582, 584, et seq. (C. C. A. 4, 1935), certiorari denied 
296 U. S. 595. Cf. Baltimore & Ohio R. R. v. United States, 
261 U. S. 592, 597 (1923). 

The district court rightly dismissed the complaint. 
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CONCLUSION 


Accordingly, it is submitted that the judgment dismissing 
the complaint against the United States should be affirmed. 
Respectfully, 


October 1949. 


A. Devitt Vanech, 

Assista?it Attorney General. 
George Morris Fay, 

United States Attorney, 

Washington, D. C. 
John F. Cotter, 

Attorney, Department of Justice, 

Washington, D. C. 
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